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DETAILED ACTION 

1. Claims 1, 7, 14, 20, 27, and 31 were presented for examination. Applicant filed an amendment 
on April 24, 2009. No claims were added. Claims 2-6, 8-13, 15-19, 21-26, 28-30, and 32-35 
were canceled. Claims 1, 7, 14, 20, 27, and 31 were amended. After careful consideration of 
applicant's arguments/amendments, the examiner maintains the grounds of rejection for claims 1 , 
7, 14, 20, 27, and 31 under 35 USC 103(a). 



Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 
The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

3. Claims 1, 7, 20, and 31 are rejected under 35 U.S.C. 103(a) as being unpatentable over Ostroff 
(US 2002/0013782 A1) in view of Asplen (6,044,354), in view of Miller (US 2003/0216955), in 
view of Harshaw (US 2001/0010041 A1), and further in view of Stewart (US 2002/01521 10 A1). 
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Claim 1 : In regard to the following limitation, Ostroff suggests: 

• obtaining, from competitors' websites, competitors' data relating to 
competitors' products similar to said proposed new product: wherein said 
competitor's data comprises product attribute name-value pairs, 
positioning attribute name-vale pairs, and pricing associated with each of 
said competitors' products, said pricing further comprising any of list 
price, discounts, and credit terms; (See at least Ostroff: page 2, 
paragraphs 22-26.) 

• processing , by said computer, said competitors' data wherein said 
processing comprises filtering said competitors' data according to 
merchant selected value ranges for said product and positioning 
attributes; identifying , by said computer, a shortlist of product attributes 
and positioning attributes based on the filtered competitors' data: (See at 
least Ostroff: page 3, paragraph 39) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• inputting , to a computer, merchant's data relating to a proposed new 
product: wherein said merchant's data comprises product attributes and 
positioning attributes of said proposed new product, product attribute 
value ranges and positioning attribute value ranges of interest to said 
merchant, and a business objective, said business objective further 
comprising maximization of any of revenue, profit, and unit sales; (See at 
least Asplen: col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 
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performed the same function as it did separately. Ostroff/Aspien does not teach 
the remaining limitations. However, Miller suggests: 

• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 

• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; and (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• outputting . bv said computer, a ranking of said marketing mixes for said 
proposed new product to said merchant , said ranking of marketing mix 
mixes comprising any of a product configuration, a product position, and 
a price for said proposed new product. (See at least Miller: page 6, 
paragraph 63) 

• analyzing, by said computer, said further competitor's data to identify 
marketing mixes for said proposed new product based on completed 
conjoint data analysis and ranking said marketing mixes according to 
further online marketing research: (Miller: pgh 45) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
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have performed the same function as it did separately. Ostroff/Asplen/Mlller 
does not teach the remaining limitations. However, Harshaw suggests: 

• conducting , by said computer, conjoint data analysis on said clusters to 
identify said product and positioning attributes from said shortlist 
associated with a product's success, wherein said conjoint data analysis 
on said clusters is incomplete due to inadequate competitors' data; 
(Harshaw: pg. 2, pgh 25; pg. 3, pgh 36) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conducting online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and in the 
combination each element merely would have performed the same function as it 
did separately. 

Claim 7: In regard to the following limitation, Ostroff suggests: 

• periodically obtaining competitors' data, from competitors' websites, 
relating to said competitors' products that are similar to said one or more 
of said merchant's existing products, wherein said competitor's data 
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comprises product attribute name-value pairs, positioning attribute name- 
vale pairs, and pricing associated with each of said competitors' 
products, said pricing further comprising any of list price, discounts, and 
credit terms; detecting a change in the product and positioning attributes 
from said shortlist relating to at least one competitors' product that is 
similar to said one or more of said merchant's existing products; (See at 
least Ostroff: page 2, paragraphs 22-26; page 4-5, paragraph 63) 

• processing , by said computer, said competitors' data wherein said 
processing comprises filtering said competitors' data according to 
merchant selected value ranges for said product and positioning 
attributes; identifying , by said computer, a shortlist of product attributes 
and positioning attributes based on the filtered competitors' data: (See at 
least Ostroff: page 3, paragraph 39) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• inputting , to a computer, merchant's data relating to one or more of a 
merchant's existing products wherein said merchant's data comprises 
product attributes and positioning attributes of each of said existing 
products, product attribute value ranges and positioning attribute value 
ranges of interest to said merchant, and pricing; (See at least Asplen: 
col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 

performed the same function as it did separately. Ostroff/Asplen does not teach 
the remaining limitations. However, Miller suggests: 
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• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 

• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• outputtinq . by said computer, a ranking of said one or more of said 
merchant's existing products that requires any of repositioning and 
repricing to said merchant . (See at least Miller: Figs. 3-9; pghs 48 and 
63) 

• analyzing, by said computer, said further competitor's data to identify 
said one or more of said merchant's existinq products that requires any 
of repositioning and repricing based on the detected change, completing 
said conjoint data analysis, and ranking said one or more of said 
merchant's existing products according to further online marketing 
research: (Miller: pghs 10 and 37) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
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have performed the same function as it did separately. Ostroff/Asplen/Mlller 
does not teach the remaining limitations. However, Harshaw suggests: 

• conducting , by said computer, conjoint data analysis on said clusters to 
identify said product and positioning attributes from said shortlist 
associated with a product's success, wherein said conjoint data analysis 
on said clusters is incomplete due to inadequate competitors' data; 
(Harshaw: pg. 2, pgh 25; pg. 3, pgh 36) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conducting online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and in the 
combination each element merely would have performed the same function as it 
did separately. 

Claim 20: In regard to the following limitation, Ostroff suggests: 

• periodically obtaining competitors' data, from competitors' websites, 
relating to said competitors' products that are similar to said one or more 
of said merchant's existing products, wherein said competitor's data 
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comprises product attribute name-value pairs, positioning attribute name- 
vale pairs, and pricing associated with each of said competitors' 
products, said pricing further comprising any of list price, discounts, and 
credit terms; detecting a change in the product and positioning attributes 
from said shortlist relating to at least one competitors' product that is 
similar to said one or more of said merchant's existing products; (See at 
least Ostroff: page 2, paragraphs 22-26; page 4-5, paragraph 63.) 

• processing said competitors' data, wherein said processing comprises 
filtering said competitors' data according to merchant selected value 
ranges for said product and positioning attributes; identifying a shortlist of 
product attributes and positioning attributes based on the filtered 
competitors' data, (See at least Ostroff: page 3, paragraph 39.) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• inputting merchant's data relating to one or more of a merchant's existing 
products, wherein said merchant's data comprises product attributes and 
positioning attributes of each of said existing products, product attribute 
value ranges and positioning attribute value ranges of interest to said 
merchant, and pricing; (See at least Asplen: col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 
performed the same function as it did separately. Ostroff/Asplen does not teach 
the remaining limitations. However, Miller suggests: 

• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 
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• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• outputtinq . by said computer, a ranking of said one or more of said 
merchant's existing products that requires any of repositioning and 
repricing to said merchant . (See at least Miller: Figs. 3-9; pghs 48 and 
63) 

• analyzinq. by said computer, said further competitor's data to identify 
said one or more of said merchant's existinq products that requires any 
of repositioning and repricing based on the detected change, completing 
said conjoint data analysis, and ranking said one or more of said 
merchant's existinq products accordinq to further online marketinq 
research; (Miller: pghs 10 and 37) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. Ostroff/Asplen/Miller 
does not teach the remaining limitations. However, Harshaw suggests: 
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• conducting conjoint data analysis on said clusters to identify said product 
and positioning attributes from said shortlist associated with a product's 

success, wherein said conjoint data analysis on said clusters is 
incomplete due to inadequate competitors' data; (Harshaw: pg. 2, pgh 
25; pg. 3, pgh 36) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conducting online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54.) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and in the 
combination each element merely would have performed the same function as it 
did separately. 

Claim 31 : In regard to the following limitation, Ostroff suggests: 

• a processor configured to: periodically obtain competitors' data, from 
competitors' websites, relating to said competitors' products that are 
similar to said one or more of said merchant's existing products, wherein 
said competitor's data comprises product attribute name-value pairs, 
positioning attribute name-vale pairs, and pricing associated with each of 
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said competitors' products, said pricing furtlier comprising any of list 
price, discounts, and credit terms; detect a cliange in tlie product and 
positioning attributes from said shortlist relating to at least one 
competitors' product ttiat is similar to said one or more of said merchant's 
existing products; (See at least Ostroff: page 2, paragraphs 22-26; page 
4-5, paragraph 63) 

• process said competitors' data, wherein said processing comprises 
filtering said competitors' data according to merchant selected value 
ranges for said product and positioning attributes; identify a shortlist of 
product attributes and positioning attributes based on the filtered 
competitors' data, (See at least Ostroff: page 3, paragraph 39) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• a memory that stores an inputted merchant's data relating to one or more 
of a merchant's existing products, wherein said merchant's data 
comprises product attributes and positioning attributes of each of said 
existing products, product attribute value ranges and positioning attribute 
value ranges of interest to said merchant, and pricing; (See at least 
Asplen: col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 
performed the same function as it did separately. Ostroff/Asplen does not teach 
the remaining limitations. However, Miller suggests: 

• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 
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• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• output a ranking of said one or more of said merchant's existing products 
that requires any of repositioning and repricing to said merchant . (See at 
least Miller: Figs. 3-9; pghs 48 and 63) 

• analyze said further competitor's data to identify said one or more of said 
merchant's existing products that requires any of repositioning and 
repricing based on the detected change, completing said conjoint data 
analysis, and ranking said one or more of said merchant's existing 
products according to further online marketing research; (Miller: pghs 10 
and 37) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. Ostroff/Asplen/Miller 
does not teach the remaining limitations. However, Harshaw suggests: 

• conduct conjoint data analysis on said clusters to identify said product 
and positioning attributes from said shortlist associated with a product's 
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success, wherein said conjoint data analysis on said clusters is 
incomplete due to inadequate competitors' data; (Harshaw: pg. 2, pgh 

25; pg. 3, pgh 36) 

it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conduct online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and In the 
combination each element merely would have performed the same function as It 
did separately. 

4. Claims 14 and 27 are rejected under 35 U.S.C. 103(a) as being unpatentable over Ostroff in view 
of Asplen, in view of Miller, in view of Harshaw, in view of Stewart, and further in view of Kotler & 
Armstrong (Prentice Hall). 

Claim 14: In regard to the following limitation, Ostroff suggests: 

• obtaining, from competitors' websites, competitors' data relating to 
competitors' products similar to said proposed new product, wherein said 
competitor's data comprises product attribute name-value pairs. 
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positioning attribute name-vale pairs, and pricing associated with each of 
said competitors' products, said pricing further comprising any of list 
price, discounts, and credit terms; (See at least Ostroff: page 2, 
paragraphs 22-26; page 4-5, paragraph 63) 

• processing said competitors' data, wherein said processing comprises 
filtering said competitors' data according to merchant selected value 
ranges for said product and positioning attributes; identifying a shortlist of 
product attributes and positioning attributes based on the filtered 
competitors' data, (See at least Ostroff: page 3, paragraph 39.) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• inputting merchant's data relating to a proposed new product, wherein 
said merchant's data comprises product attributes and positioning 
attributes of said proposed new product, product attribute value ranges 
and positioning attribute value ranges of interest to said merchant, and a 
business objective, said business objective further comprising 
maximization of any of revenue, profit, and unit sales; (See at least 
Asplen: col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 
performed the same function as it did separately. Ostroff/Asplen does not teach 
the remaining limitations. However, Miller suggests: 

• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 
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• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• analyzing said further competitor's data to identify marketing mixes for 
said proposed new product based on completed conjoint data analysis 
and ranking said marketing mixes according to further online marketing 
research; (Miller: pgh 45) 

• outputting a ranking of said marketing mixes for said proposed new 
product to said merchant , said ranking of marketing mix mixes 
comprising any of a product configuration, a product position, and a price 
for said proposed new product. (See at least Miller: page 6, paragraph 
63) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. Ostroff/Asplen/Miller 
does not teach the remaining limitations. However, Harshaw suggests: 

• conducting conjoint data analysis on said clusters to identify said product 
and positioning attributes from said shortlist associated with a product's 
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success, wherein said conjoint data analysis on said clusters is 
incomplete due to inadequate competitors' data; (Harshaw: pg. 2, pgh 

25; pg. 3, pgh 36) 

it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conducting online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54.) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and in the 
combination each element merely would have performed the same function as it 
did separately. Ostroff/Asplen/Miller/Harshaw/Stewart does not teach the 
remaining limitation. However, Kotler & Armstrong suggests: 

• said at least one marketing mix comprising any of a product 
configuration, a product position, and a price for said proposed new 
product. (Kotler & Armstrong: p. 49) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Asplen/Miller/Harshaw with the elements as taught by Kotler & Armstrong 
because the claimed invention is merely a combination of old elements, and in 
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the combination eacli element merely would have performed the same function 
as it did separately. 
Claim 27: In regard to the following limitation, Ostroff suggests: 

• a processor configured to: obtain, from competitors' websites, 
competitors' data relating to competitors' products similar to said 
proposed new product, wherein said competitor's data comprises product 
attribute name-value pairs, positioning attribute name-vale pairs, and 
pricing associated with each of said competitors' products, said pricing 
further comprising any of list price, discounts, and credit terms; (See at 
least Ostroff: page 2, paragraphs 22-26; page 4-5, paragraph 63) 

• process said competitors' data, wherein said processing comprises 
filtering said competitors' data according to merchant selected value 
ranges for said product and positioning attributes; identify a shortlist of 
product attributes and positioning attributes based on the filtered 
competitors' data, (See at least Ostroff: page 3, paragraph 39) 

Ostroff does not teach the remaining limitations. However, Asplen suggests: 

• a memory that stores an inputted merchant's data relating to a proposed 
new product, wherein said merchant's data comprises product attributes 
and positioning attributes of said proposed new product, product attribute 
value ranges and positioning attribute value ranges of interest to said 
merchant, and a business objective, said business objective further 
comprising maximization of any of revenue, profit, and unit sales; (See at 
least Asplen: col. 2, lines 45-60) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff with the elements 
as taught by Asplen because the claimed invention is merely a combination of 
old elements, and in the combination each element merely would have 
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performed the same function as it did separately. Ostroff/Aspien does not teach 
the remaining limitations. However, Miller suggests: 

• wherein each of said competitors' products is mapped to said shortlist of 
product attributes and positioning attributes, (See at least Miller: Fig. 4) 

• wherein holes are identified in a map of said short list of product 
attributes, where no said competitors' products exist, (See at least Miller: 
Fig. 5; page 4, paragraph 49; page 5, paragraph 60) 

• wherein each of said holes is classified as attractive or unattractive, 
(Miller: Figs. 3-5; pg. 4, pgh 49) 

• wherein clusters of said competitors' products with similar product 
attributes from said shortlist are formed, said forming of clusters being 
based on values of said product and positioning attributes from said 
shortlist, and using a distance metric that factors in said business 
objective; (See at least Miller: Figs. 3-5, 9; page 5, paragraph 59) 

• output a ranking of said marketing mixes for said proposed new product 
to said merchant , said ranking of marketing mix mixes comprising any of 
a product configuration, a product position, and a price for said proposed 
new product. (See at least Miller: page 6, paragraph 63) 

• analyze said further competitor's data to identify marketing mixes for said 
proposed new product based on completed conjoint data analysis and 
ranking said marketing mixes according to further online marketing 
research: (Miller: pgh 45) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen with the 
elements as taught by Miller because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
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have performed the same function as it did separately. Ostroff/Asplen/Mlller 
does not teach the remaining limitations. However, Harshaw suggests: 

• conduct conjoint data analysis on said clusters to identify said product 
and positioning attributes from said shortlist associated with a product's 
success, wherein said conjoint data analysis on said clusters is 
incomplete due to inadequate competitors' data; (Harshaw: pg. 2, pgh 
25; pg. 3, pgh 36) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in Ostroff/Asplen/Miller with 
the elements as taught by Harshaw because the claimed invention is merely a 
combination of old elements, and in the combination each element merely would 
have performed the same function as it did separately. 
Ostroff/Asplen/Miller/Harshaw does not teach the remaining limitation. However, 
Stewart suggests: 

• conduct online market research to obtain further competitors' data 
sufficient to completely analyze said clusters by conjoint data analysis; 
(See at least Stewart: page 4, paragraph 54) 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
OstrofT/Asplen/Miller/Harshaw with the elements as taught by Stewart because 
the claimed invention is merely a combination of old elements, and in the 
combination each element merely would have performed the same function as it 
did separately. Ostroff/Asplen/Miller/Harshaw/Stewart does not teach the 
remaining limitation. However, Kotler & Armstrong suggests: 

• said at least one marketing mix comprising any of a product 
configuration, a product position, and a price for said proposed new 
product. (Kotler & Armstrong: p. 49) 
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It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to combine the elements cited in 
Ostroff/Aspien/Mliier/Harshaw with the elements as taught by Kotler & Armstrong 
because the claimed invention is merely a combination of old elements, and in 
the combination each element merely would have performed the same function 
as it did separately. 

Response to Arguments 
1 . Applicant's arguments filed 4/24/2009 have been fully considered but they are not 
persuasive .Applicant states that by the preliminary amendment, the claims are now allowable. The 
Examiner disagrees. Since Applicant did not argue the claims against the applied references, Applicant's 
argument amounts to a general allegation that the claims are allowable without pointing out why the 
claims are allowable over the prior art. The Examiner determined that Applicant's amendment did not 
overcome the references of record and therefore, maintained the rejection based on 35 USC 103. Since 
Applicant did not submit any arguments directed to the references of record, the rejection is maintained. 
Conclusion 



Any inquiry of a general nature or relating to the status of this application or concerning this 
communication or earlier communications from the Examiner should be directed to John Preston 
whose telephone number is 571.270.3918. The Examiner can normally be reached on Monday- 
Friday, 9:30am-5:00pm. If attempts to reach the examiner by telephone are unsuccessful, the 
Examiner's supervisor, ALEXANDER KALINOWSKI can be reached at 571.272.6771. 
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Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be 
obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://portal.uspto.gov/external/portal/pair <http://pair-direct.uspto.gov >. Should you have 
questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) at 
866.217.9197 (toll-free). 

Any response to this action should be mailed to: 

Commissioner of Patents and Trademarlcs 

P.O. Box 1450 
Alexandria, VA 22313-1450 
orfaxed to 571-273-8300 

Hand delivered responses should be brought to: 

United States Patent and Trademark Office 
Customer Service Window: 

Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 

/John O Preston/ 

Examiner, Art Unit 3691 

July 18, 2009 

/Alexander Kalinowski/ 

Supervisory Patent Examiner, Art Unit 3691 



